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Summary

e In 2015 the Harper Review recommended that s 47 of the Competition and
Consumer Act 2010 (Cth) (CCA) be repealed and that the cartel prohibitions under
the Act be subject to an exception for vertical supply agreements between

competitors.
e Eight years on, those recommendations have yet to be implemented.

e The Law Council of Australia (LCA) made a submission to Treasury on 3 September

2021 (LCA Submission) recommending that the recommendations be implemented.

e A FOI application in July 2023 by the author sought documents and other material

about what had happened to the LCA Submission.

e The material released by Treasury on 22 September 2023 shows that not much has

happened.

e There are many situations where pro-competitive supply or acquisition agreements
between competitors are caught by the cartel prohibitions unless they are

authorised.2

e No good reason has been given by Treasury, the ACCC or others for not

implementing the Harper recommendation that s 47 be repealed and the related

1 Principal, Brent Fisse Lawyers, Sydney; Honorary Professor, University of Sydney; Affiliate,
Centre for Commercial Law and Regulatory Studies, Monash University. Co-author Australian
Cartel Regulation (2011) (with Caron Beaton-Wells). Other relevant publications include:
‘Australian Cartel Law: Recent Developments — First Set of Two Sets (2023) 51 ABLR 70
(Second Set forthcoming in (2023) 51(5) ABLR.

2 Australian Cartel Regulation, 8.6.



recommendation that a vertical supply agreement cartel exception be introduced.

Implementation is long overdue.
1 Harper Review on cartels and vertical supply agreements between competitors

In 2015 the Harper Review recommended that s 47 of the CCA (exclusive dealing) be repealed
and that the cartel prohibitions under the Act be subject to an exception for vertical supply

agreements between competitors.® The recommendations were:

Recommendation 33 — Exclusive dealing coverage

Section 47 of the CCA should be repealed and vertical restrictions (including third-line
forcing) and associated refusals to supply addressed by sections 45 and 46 (as
amended in accordance with Recommendation 30). (Exclusive Dealing Repeal)

Recommendation 27 — Cartel conduct prohibition
The prohibitions against cartel conduct in Part 1V, Division 1 of the CCA should be
simplified and the following specific changes made: ...

» The provisions should apply to cartel conduct involving persons who compete to
supply goods or services to, or acquire goods or services from, persons resident
in or carrying on business within Australia.

» The provisions should be confined to conduct involving firms that are actual or
likely competitors, where ‘likely’ means on the balance of probabilities.

* A broad exemption should be included for joint ventures, whether for the
production, supply, acquisition or marketing of goods or services, recognising
that such conduct will be prohibited by section 45 of the CCA if it has the purpose,
effect or likely effect of substantially lessening competition.

* An exemption should be included for trading restrictions that are imposed by one
firm on another in connection with the supply or acquisition of goods or services
(including intellectual property licensing), recognising that such conduct will be
prohibited by section 45 of the CCA (or section 47 if retained) if it has the
purpose, effect or likely effect of substantially lessening competition. (Vertical
Supply Agreement Cartel Exception)

This recommendation is reflected in the model legislative provisions in Appendix A.

Eight years later, neither the Exclusive Dealing Repeal nor the Vertical Supply Agreement Cartel

Exception has been implemented.

The proposed s 44ZZRS in the Exposure Draft Bill did not appear in the Competition and
Consumer Amendment (Competition Policy Review) Bill 2017. The Explanatory Memorandum
to that Bill says that ‘the vertical trading restriction cartel exception was removed from this Bill,
to be given further consideration and progressed in a future legislative package together with

amendments to section 47°.4 There has been no such further legislative package.

Competition Policy Review — Final Report, 31 March 2015, Recommendations 33, 27.
4 [15.57].
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LCA Submission to Treasury 3 September 2021 about Harper Recommendations
27 and 33

The LCA made a detailed submission to Treasury on 3 September 2021.° The LCA Submission

recommended that the Exclusive Dealing Repeal and the Vertical Supply Agreement Cartel

Exception be implemented. This is the executive summary:

1.

The Commonwealth Government's consideration of whether reforms to s 47 of the CCA
may be appropriate dates back at least to the Competition Policy Review conducted by

the Harper Panel. [Footnote omitted]

For the reasons set out below, the Committee considers that s 47 of the CCA is no
longer fit for purpose. Insofar as it purports to regulate anti-competitive vertical conduct:
(a) it is unnecessarily complex, difficult to understand and carries a high compliance and
uncertainty cost; (b) it contains a number of anomalies, regulating certain types of
vertical conduct but not others for no discernible policy reason; and (c) it has been
rendered largely obsolete by recent amendments to the misuse of market power
prohibition set out in s 46 of the CCA, except as to anti-overlap with the cartel provisions
(s 45AR). Any potential gap in enforcement is mitigated by the combination of the anti-
overlap provisions in s 45 and the introduction of the 'substantial lessening of

competition' test into s 46, as discussed further below.

The current structure of the CCA reflects the recognition that the civil and criminal cartel
prohibitions catch vertical arrangements and that most, if not all, of those arrangements
should be exempted from those prohibitions and subject to other, more appropriate
prohibitions. To the extent that s 47 acts as an anti-overlap provision, exempting defined
vertical exclusive dealing conduct from the cartel provisions (including the criminal cartel
offence provisions), the provision could be much simpler. The current complexity and
anomalies create significant uncertainty as to whether particular conduct is likely to

attract criminal liability.

The Committee submits that s 47 and s 45AR should be reformed, largely in line with
the recommendations in the Final Report of the Harper Panel. The proposed
amendments (set out below in Section D) are intended to repeal the existing s 47 and s

45AR (which relies on s 47 for its operation as an anti-overlap provision) and replace it

‘Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 (Cth)’, Submission to
Treasury, 3 September 2021, at: https://www.lawcouncil.asn.au/publicassets/9a550778-e715-
€c11-9440-005056be13b5/4083%20-
%20Reform%20t0%20s5%2047%20and%2045AR%200f%20the%20Competition%20and%20
Consumer%20Act%202010%20%20Cth.pdf.



https://www.lawcouncil.asn.au/publicassets/9a550778-e715-ec11-9440-005056be13b5/4083%20-%20Reform%20to%20ss%2047%20and%2045AR%20of%20the%20Competition%20and%20Consumer%20Act%202010%20%20Cth.pdf
https://www.lawcouncil.asn.au/publicassets/9a550778-e715-ec11-9440-005056be13b5/4083%20-%20Reform%20to%20ss%2047%20and%2045AR%20of%20the%20Competition%20and%20Consumer%20Act%202010%20%20Cth.pdf
https://www.lawcouncil.asn.au/publicassets/9a550778-e715-ec11-9440-005056be13b5/4083%20-%20Reform%20to%20ss%2047%20and%2045AR%20of%20the%20Competition%20and%20Consumer%20Act%202010%20%20Cth.pdf
https://www.lawcouncil.asn.au/publicassets/9a550778-e715-ec11-9440-005056be13b5/4083%20-%20Reform%20to%20ss%2047%20and%2045AR%20of%20the%20Competition%20and%20Consumer%20Act%202010%20%20Cth.pdf
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with a simplified and fit for purpose exemption to the cartel provisions for vertical trading.

If the proposed amendments are accepted, the exemption will encompass all vertical
arrangements (such arrangements still being subject to a 'substantial lessening of
competition' test) except those that involve price fixing. The Committee considers this
would significantly reduce (i) the complexity associated with the current wording; and (ii)
the level of uncertainty about the circumstances in which the cartel exemption applies.
Vertical dealings that raise genuine concerns of anti-competitive conduct would continue

to be regulated by the current prohibitions in section 45 and 46 of the CCA.

FOI Application to Treasury 21 July 2023 about status of LCA Submission

I made a FOI application to Treasury on 21 July 2023 for the following documents:

Documents including memoranda, reports, emails and correspondence, since 3
September 2021, referring to the submission submitted to Treasury by the Law Council
of Australia on 3 September 2021, titled "Reform to ss 47 and 45AR of the Competition
and Consumer Act 2010 (Cth)".

The FOI application resulted in a letter from Treasury dated 22 September 2023 about the FOI

decision (FOI Decision Letter) and redacted emails and other documents relating to the LCA

Submission (FOI Material). A copy of the FOI Decision Letter and the FOI Material are attached

to this overview. The FOI Material consists of 12 Documents or parts of Documents,
including the LCA Submission (FOI 3416 Document 1).

4

Action by Treasury

The FOI Material gives these clues:

The Harper recommendations on the Exclusive Dealing Repeal and the Vertical Supply
Agreement Cartel Exception seem to have dropped off Treasury’s agenda before the
LCA Submission was made and were not a ‘burning issue’ in 2021 when the Submission

was received (see FOI 3416 Document 2).

The LCA Submission is said to have ‘come out of the blue’ (FOI 3416 Document 3)

despite numerous commentaries between 2017 and 2021 to similar effect.® To the

See Clifford Chance, ‘The IP Rights exemption to the Australian Competition Law Rules to be
Repealed’, December 2018, at:
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2018/12/the-ip-rights-
exemption-to-the-australian-competition-law-rules-to-be-repealed.pdf; A Duke, “The repeal of
section 51(3) of the Competition and Consumer Act: A mistake in need of correction’ (2020) 43
UNSWLJ 250; B Fisse, ‘Competition Law and Intellectual Property in Australia — Traps for
Unwanted Catches’, Competition Policy International, October 2019; B Fisse, ‘Harper Report
Implementation Breakdown: Repeal of Section 51(3) of the Competition and Consumer Act



https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2018/12/the-ip-rights-exemption-to-the-australian-competition-law-rules-to-be-repealed.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2018/12/the-ip-rights-exemption-to-the-australian-competition-law-rules-to-be-repealed.pdf
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author’s knowledge, the issues were on Treasury’s agenda in late 2019. The author met
with Treasury in December 2019 in Canberra to discuss the repeal of s 51(3) and the
guestion of a vertical supply agreement cartel exception. | provided a submission. | did
not hear anything from Treasury subsequently.

Treasury envisages that the Harper recommendations about s 47 and vertical supply
agreements between competitors will be re-considered in the context of a legislative
package of CCA amendments at some indefinite time in the future (FOI 3416 Document
3, Document 11).

The ACCC had objected to the introduction of a vertical supply exception to the cartel
prohibitions because it thought such an exception would create ‘a loophole’ or
‘loopholes’ (FOI 3416 Document 11). The objection is not detailed in FOI 3416
Document 11 but is one of several contentions in a published submission by the ACCC
to Treasury in October 2016.” The ACCC'’s contentions in that submission were far from

compelling, as discussed below.

ACCC submission to Treasury in 2016

The objection of the ACCC referred to by Treasury in FOI 3416 Document 11 appears to refer
to a submission made by the ACCC on 5 October 2016 about the Bill (ACCC Submission).®

The contentions in the ACCC Submission are discussed elsewhere.®

The ACCC Submission asserts that the proposed s 44ZZRS in the Exposure Draft Bill would be

too complex and uncertain as compared with the established and more restrictive exclusive

dealing exception (now s 45AR).1° That assertion reflects the bad drafting of the proposed s

4477ZRS but the ACCC Submission avoids trying to draft something better. An immediate

contrast is the vertical supply contract exception in NZ. The exception in s 32 of the Commerce

Act 1986 underlies the Harper Review recommendation on the Vertical Supply Agreement

10

2010 (Cth) and lack of Proposed Supply/Acquisition Agreement Cartel Exception’ (2019) 47
ABLR 127; Justice M O’'Bryan, Federal Court of Australia, ‘The repeal of s 51(3) of the
Competition and Consumer Act 2010 (Cth)’, 10 April 2019, at:
https://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-obryan/obryan-j-
20190410.

ACCC, Supplementary letter re: ACCC Submission to Exposure Draft Consultation on
Competition Law Amendments, 5 October 2016, at:
https://www.accc.gov.au/system/files/ACCC%20L etter%20t0%20Treasury%20-
%20Submission%200n%20Harper%20Exposure%20Draft%20leqis....pdf .

Id.

B Fisse, ‘Australian Cartel law: Biopsies’, Competition Law Conference, Sydney, 5 May 2018,
[70]-[75] at:

https://www.brentfisse.com/images/Australian_Cartel Law Biopsies 050518 2.pdf.

ACCC Submission, 4-5.



https://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-obryan/obryan-j-20190410
https://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-obryan/obryan-j-20190410
https://www.accc.gov.au/system/files/ACCC%20Letter%20to%20Treasury%20-%20Submission%20on%20Harper%20Exposure%20Draft%20legis....pdf
https://www.accc.gov.au/system/files/ACCC%20Letter%20to%20Treasury%20-%20Submission%20on%20Harper%20Exposure%20Draft%20legis....pdf
https://www.brentfisse.com/images/Australian_Cartel_Law_Biopsies_050518_2.pdf

Cartel Exception.

One of the contentions in the ACCC Submission was that consideration of the question of a
vertical supply agreement cartel exception should be postponed until the Act was simplified.!
That contention was contrived given thar the holy cow of simplification was mythical and never
going to come home. The ACCC disliked the provision for a vertical supply agreement that was
in the Bill. That provision undoubtedly was a dud. Did the ACCC attempt to provide a better
draft, as by taking the NZ model as a starting point and, if necessary, refining it? Apparently not.

6 Snow-job on Parliament in 2018 when s 51(3) was repealed

The opportunity arose in 2018 for a vertical supply agreement cartel exemption to be introduced,
along with the repeal of the IP exemptions under s 51(3) of the Act. The Harper Review
recommended that s 51(3) be repealed if a vertical supply agreement cartel exemption were
enacted.’? That recommendation was followed by the Productivity Commission in 2016.1% Yet

s 51(3) was repealed in 2018 without enacting a vertical supply agreement cartel exception.

The Explanatory Memorandum to the Treasury Laws Amendment (2018 Measures No. 5) Bill
2018 (which repealed s 51(3)) is a snow-job. It makes no mention of the fact that the Harper
Report and the subsequent Productivity Commission Report recommended that a vertical
supply agreement cartel exception be enacted if s 51(3) were to be repealed. The Explanatory

Memorandum evaded the truth.**

This snow job emanated from Treasury. It was then done and dusted in Parliament by Senator
M Cash in the Second Reading Speech and Dr A Leigh, MP, supporting the Bill on behalf of the

Opposition.'® Perhaps those politicians were innocent agents.
7 Next steps

The Exclusive Dealing Repeal and the Vertical Supply Agreement Cartel Exception, as
recommended by the Harper Review, need to be implemented. That need is spelt out in the
LCA Submission, and elsewhere. The LCA Submission includes draft statutory provisions.®
See also the more straight-forward model in s 32 of the Commerce Act 1986 (NZ), as enacted
in 2017.Y

1 ACCC Submission, 5.
12 Recommendation 27.
13 Productivity Commission, Report, Intellectual Property Arrangements (23 September 2016,

published by the Government on 20 December 2016), Recommendation 15.2, at:
http://www.pc.gov.au/inquiries/completed/intellectual-property#report

14 ‘Harper Report Implementation Breakdown’, 130.

15 Id, 130-131.

16 Appendix D.

o See further ‘Australian Cartel Law: Biopsies’, [73]-[74].
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