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IMPLEMENTING
AN EFFICIENT
COMPLIANCE
PROGRAM Compliance Programs – Objectives

• “Compliance” too limited a concept
• “Risk management” focuses on

assessment of relevant risks and
responsive managerial controls

• “Liability control” focuses on systems to
guard against corporate and personal
liability for penalties and remedies

• “Asset protection” and “Intellectual
Property Asset Management” (IAM)

• Crunch issues:
– What are the risks?
– What are the management controls?
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PROGRAM AS 3806 - Framework

• Significance of AS 3806 Compliance
Programs (1998) to date:
– Guidance for ACCC, ASIC and other regulators
– Guidance for companies
– Guidance for courts

• See further McNeill, “Trade Practices
Compliance” (2003) 43 ACCC Journal 8

– Guidance for advisors
• However, AS 3806 suffers from many

gaps/limitations for organisations concerned
to have effective “compliance programs” in
place – AS 3806 prism is misleading
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• Structural elements under AS 3806
Compliance Programs (1998)
– Compliance policy
– Management responsibility
– Resources
– Continuous improvement
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• Operational elements under AS 3806
Compliance Programs (1998)
– Risk identification
– Standard operating procedures
– Implementation
– Complaints handling
– Record keeping
– Failure identification and rectification
– Systemic and recurring problems
– Reporting
– Supervision by management
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• Maintenance elements under AS 3806
Compliance Programs (1998)
– Education and training
– Monitoring and assessment
– Review of efficacy of program
– Liaison with industry and regulators
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• AS 3806 is not user-friendly
– Prolix drafting
– Many elements to cover
– Guidelines on AS 3806 often add prolixity

without cutting through red tape
• http://www.accc.gov.au/compliance/faqs

more humane treatment but …
• Many companies use a basic matrix to

convert AS 3806 into operational language,
consolidate/simplify what needs to be done
and to have paper trail evidencing that AS
3806 has been considered and systematically
applied

http://www.accc.gov.au/compliance/faqsassist
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• Risk reporting:
– AS 3806 does not deal adequately with

risk reporting (see 2.3.8 and 3.3.8)
– Lesson from the US antitrust electrical

equipment conspiracies (1959-61)
• See Fisse & Braithwaite, The Impact of

Adverse Publicity on Corporate Offenders
(1983) ch 16

– Installing antennas that capture bad news
in time

• “Free route to top” v one-over-one reporting
relationship
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• Document Control:
– AS 3806 is weak on document control – no

focus on avoidance or management of
potentially incriminating documents and emails

– Hot docs
• Consider Boral (2002) and how one would advise

Boral managers to discuss business strategy on
same facts today

– Email hazards, eg:
• Enron – The Shredding of Arthur Andersen
• Microsoft case

– Brinkley & Lohr, U.S. v. Microsoft (2001) 67-9
• HIH
• Merrill Lynch
• Bailey, “What Litigators Should Know About

Email” (2002)
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• Handling ACCC, ASIC and other regulator
inquiries:
– AS 3806 reflects genesis as ACCC initiative –

does not cover this important practical
dimension of “compliance”

– routine inquiries
– “dawn raids”

• Peter & Crosbie, “ACCC-Rules” (2002, Sept) Aust
Corp Lawyer 7

• Interactive conditioning of regulators
– Glazer, “Ten Ways to Annoy a Regulator” (2000)
– Sigler & Murphy, Interactive Corporate

Compliance (1988)
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• Legal professional privilege
– AS 3806 does not cover – again reflects

ACCC genesis and regulator mind-set
– Implications of Daniels (2002) for

managing/channelling sensitive inquiries
• Crosbie & Kumar, “Power versus Privilege”

(2003) 31 ABLR 7
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• Internal disciplinary action:
– AS 3806 does not deal specifically with

important issue of internal disciplinary action
as a responsive reaction to breaches of law or
company policies/rules

– Nuremburg principle
– Out of step with corporate practice
– Colonial Mutual Life case (1991) illustrates one-

time ACCC focus on internal discipline in
compliance undertakings – see Fisse &
Braithwaite, Corporations, Crime &
Accountability (1993) ch 7

– Out of line with US Sentencing Guidelines
which treat internal disciplinary action as a key
element of mitigation for having an “effective
compliance program”
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• Training:
– AS 3806 sets out recommendations for

training (eg, use of relevant examples to
guide employees in day to day work) but
leaves many questions unanswered

– Learning by doing?
• Schrage, Serious Play (2000)
• Schank, Designing World-Class E-Learning

(2002) ch 1
– Online compliance training?

• mix with face to face training?
• extent of customisation?
• retention of results - which, & for how long?
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• Models/constructive examples:
– AS 3806 and the Guidelines do not project

real life models or exemplary examples
– Where are the success stories and

detailed case studies of effective
compliance programs?

– Allied case study
• Fisse & Braithwaite, The Impact of Publicity

on Corporate Offenders (1983) ch 6
– Intel case study

• Yoffie & Kwak, “Playing by the Rules” (2001)
Harvard Business Review 119
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• Crisis control
– AS3806 does not extend to this dimension

of “compliance”
– Many useful practical guides, eg:

• Mitroff, Pearson, Harrington, The Essential
Guide to Managing Corporate Crises (1996)

• McConnell, Challenger:  A Major Malfunction
(1987)
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• Getting employee buy-in:
– AS 3806 and Guidelines little help on this key

factor in effective compliance
– Management commitment
– Signalling likelihood of internal disciplinary

action
– Effective user-friendly training and well-

designed SOPs
– Message that compliance program is there to

protect employees as well as company
– “Infusion” techniques to remind and reinforce
– Case studies of individuals targeted by ACCC

and hit hard
– Use of positive incentives

• Fisse & Braithwaite, The Impact of Adverse Publicity on Cororate
Offenders ch 6

• Cf Kohn, Punished by Rewards (1999)
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• Cost efficiency:
– AS 3806 and Guidelines duck practical

issue of cost
– Cynical “wait & see” approach?

• Parker, “Regulator – Required Corporate
Compliance Program Audits” (2003)

• Softly, softly approach of Privacy
Commissioner

– Winning with integrated streamlined
processes, eg:

• rethinking SOPs and learning by doing
• complaint handling as training
• performance reviews and monitoring and

continuous improvement
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• Cost efficiency cont:
– Efficiencies of scope, eg:

• multiple training needs and combined/
interlocked solutions

• industry associations and portals
– Cost saving implications of online

compliance training programs
• reduced staff downtime
• ubiquitous delivery
• low maintenance
• competitive market
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• Cost saving implications of business
process re-engineering
– Online business processes pull towards

integrated control of compliance, risk
management and liability control

– Examples:
• FCAI Online Advertising ToolKit
• Online Continuous Disclosure and Insider

Trading management
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• Professionalism (eg via ACLA, ACPA)
• Court scrutiny of compliance programs
• Cost reduction imperatives within companies
• Innovation
• Lawyers as gatekeepers?

– Coffee, “Understanding Enron:  It’s About
Gatekeepers, Stupid” (2002)

• Increasing [mindless] focus on punishment as
means of inducing compliance, eg:
– Dawson Committee Report and spectre of fines based

on turnover
– Genzyme swallows £6.8 million turnover-based fine

under Competition Act 1998 (UK) (2003)


