SPUN OUT
PETER COSTELLO'S PALACE REVOLUTIONS ON CARTEL CRIMINALISATION

Peter Costello was very good at some things as a politician but hopeless on cartel
criminalisation.
His record was as follows.
January-April 2003

Having received the report of the Dawson Committee (which recommended in
principle that serious cartel conduct be criminalised),1 Costello did not release the
report until 16 April 2003 together with the government’s response. 2
April-October 2003

Costello took his time over the appointment of a working party to examine the issues
that the Dawson Committee referred back to the government for consideration by a
working party. He announced the appointment of the working party on 3 October
2003.3 The working party report was prepared but never published. An FOI
application in 2007 to obtain access to the working party report failed. 4 The fact that a
report of this kind was not made public indicates a lack of commitment by Costello to
transparency. That lack of transparency about the report of the working party was
maintained by the Rudd government. 5 Eventually a copy of that report was obtained on
2 December 2010 upon application under the FOI Act after amendments to that Act came
into effect (copy available at: http://www.brentfisse.com/news.html).
February 2005

On 2 February 2005 Costello issued a 13 page press release announcing that the
government would introduce cartel offences.6 That release referred to the working
party report but concealed the fact that the approach adopted by the Government had
departed significantly from the recommendations of the working party.
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The working party report included three recommendations that were not mentioned or
reflected in the press release:
(1)

notification of a contract, arrangement or understanding to the ACCC should
be a defence in criminal proceedings for cartel conduct;

(2)

secrecy should be a requisite element of the cartel offence proposed; and

(3)

dishonesty should not be an element of the cartel offence proposed.

None of those recommendations was followed by the government in the approach set
out in the press release of 2 February 2005. For example, the approach outlined in the
press release made much of the point that dishonesty would be required as a key
element of criminal liability for cartel conduct.
(A copy of the working party report, as released to B Fisse on 2 December 2010
pursuant to an FOI application made on 1 November 2010) is available at:
http://www.brentfisse.com/news.html)
Instead of coming out into the open about the working party’s recommendations,
Costello’s press release concealed the fact that the government had departed in major
ways from those recommendations. The concealment survived until 2 December 2010
when a copy of the working party report was obtained under an FOI application.
February 2005 – December 2007

Noises were made by others from time to time about the introduction of a Bill7 but
these turned out to be vapourware. Perhaps Costello was mesmerised by the definition
of a cartel provision8 cooked up by his bureaucrats and suffered some kind of mental
block. The main explanation is that he suffered an onset of cold feet from exposure to
the increasingly icy wind of the forthcoming federal election, but he did say publicly
on 9 October 2007 that the government wanted to make serious cartel conduct an
offence.9 That statement was contradicted a day later when John Howard poured cold
water on the proposal.10
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January 2008

On 11 January 2008 the new Labor government released an Exposure Draft Bill for
the introduction of cartel offences. 11 This exposure draft represented where things had
got up to under Costello’s command. The Exposure Draft Bill was riddled with
problems12 and was far more complex and controversial than Costello’s press release
in February 2005 had foreshadowed.
March 2009

On 17 March 2009 Costello is reported to have claimed that he deliberately did not
introduce anti-cartel legislation into Parliament and to have cautioned the Opposition
to be wary about making cartel conduct an offence. 13 Assuming that this statement is
accurate, four or more years is a long time for anyone to chew the cud and indicates
indecisiveness and/or failure to come to grips with the issues in a timely way.
Conclusion

The anti-cartel legislation that Australia has wound up with today is profoundly
unsatisfactory because the design of that legislation was never thought through
properly.14 One root cause is the failure of the Dawson Committee to do its job by not
developing specific recommendations on the definition of a cartel offence. 15 That
problem was not resolved by the working party which, apart from rejecting the idea
that dishonesty would be a suitable element, failed to come up with a satisfactory
definition of a cartel offence. Another root cause is the lack of political leadership
shown by Costello in this area from the time of receipt of the Dawson Committee
Report by him in January 2003 until the change in government in December 2007.
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